3

STATE OF NORTH CAROLINA

COUNTY OF HENDERSON

IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
08CVS 691 & 08 CVS 1120
J Freeman Floor Company, LLC,
AND ARD, LLC,

	
Plaintiffs,

v. 

John Kenneth Freeman, Jon Davis a/k/a jonathan davis, and
Gigi Phillips,

Defendants.







ORDER

These matters are before the Court upon Plaintiffs’ Motions requesting that I recuse from the above-referenced causes of action and that another judge be assigned to these cases.
Business Court Rule 15.2 requires that “[a]ll motions, unless made orally during a hearing or trial, . . . be in paper writing or electronic form and . . . be accompanied by a brief.”  BCR 15.2     
Here, Plaintiffs’ Motions for recusal are not accompanied by a brief.  Plaintiffs’ failure to comply with these requirements would normally result in a summary denial of the Motions pursuant to Business Court Rule 15.11.  In its discretion, however, the Court instead STRIKES Plaintiffs’ Motions with leave to re-file.  
I also offer the following regarding the allegations set out in the Motions:
1.	Since taking the oath of office as a superior court judge in November 2001, I have not practiced law, whether with my former firm Hunton & Williams, LLP (“H&W”) or any other firm.  Indeed, such activity would be patently inconsistent with my oath as a judge and would also violate the North Carolina Code of Judicial Conduct.  See N.C. Code of Judicial Conduct, Canon 5(F) (“Practice of law.  A judge should not practice law.”). 
2.	The fact that H&W is or was corporate counsel for Carnival Corporation (“Carnival”) and its related entities is news to me.  Regardless, to the best of my knowledge and recollection, I never represented Carnival or any of its related entities during my tenure at H&W.
3.	Similarly, before Plaintiffs’ counsel announced it in her Motions, I had no clue that Defendants’ counsel (Lawrence D. Winson) previously served as general counsel for Carnival Cruise Lines and may also have served on the board of directors of one or more Carnival entities. 
4.	To the best of my recollection, I never met Mr. Winson during my tenure at H&W.  In fact, the first time I recall meeting Mr. Winson was during his appearance in several business court cases unrelated to this one, and that meeting occurred by telephone during a court conference.  
5.	Finally, the law is clear that a trial court retains jurisdiction to hear a motion filed pursuant to Rule 11 of the North Carolina Rules of Civil Procedure, even after the case is dismissed.  See e.g., Dodd v. Steele, 114 N.C. App. 632, 442 S.E.2d 363 (1994) (quoting Bryson v. Sullivan, 330 N.C. 664, 653, 412 S.E.2d 327, 331 (1992); Overcash v. Blue Cross & Blue Shield of N.C., 94 N.C. App. 602, 617, 381 S.E.2d 330, 340 (1989) (holding that neither a dismissal nor the filing of an appeal deprives the trial court of jurisdiction to hear Rule 11 motions). 
6.	Case File No. 08 cvs 691 was assigned to me pursuant to an order of the Chief Business Court Judge entered on 29 May 2008.  Thus, the fact that Plaintiffs elected to dismiss the case on 18 June 2008 without prejudice and then re-file a new action (Case No. 08 cvs 1120) did not divest this Court of jurisdiction to consider Defendants’ Rule 11 motion filed in 08 cvs 691.  In that regard, the Court’s action in re-opening the electronic file in the first-filed action was taken merely to accommodate the electronic filing of a paper motion that would have been properly before me. 
CONCLUSION
Plaintiffs’ Motions for Recusal are stricken for failing to comply with the Court’s local rules.  Should Plaintiffs elect to pursue their Motions, they shall have ten (10) days following the entry of this Order to re-file proper Motions that comply with the Court’s rules.

SO ORDERED, this the 23rd day of September, 2008.


						/s/ Albert Diaz
						Albert Diaz	
						Special Superior Court Judge  




